
MEMORANDUM VII 
 

MEETING OF COMMITTEE AT CAPE TOWN ON 20 FEBRUARY 2009 
TO SETTLE RECOMMENDATIONS TO MLA EXCO 

 
 
Present: 
 

Andrew Robinson, Gys Hofmeyr, James MacKenzie and 
Michael Wragge 
 
 

 
1.  For the avoidance of doubt it is recorded that the committee sits as a 

single body having been mandated by the MLA National Executive to 

make recommendations with regard to amendments to the Admiralty 

Jurisdiction Regulation Act 105 of 1983.   

 

2. The committee decided that it would first give consideration to the 

proposed amendment to section 6 of the Act and thereafter consider 

memorandum VI with a view to determining whether agreement could be 

reached on the amendments described in that memorandum. 

 

3. Section 6: 

 

3.1. The committee agrees that it be recommended that section 6 of the 

Admiralty Act be amended in the manner set out in Annexure “A” 

hereto (which is a modified version of Annexure “A” to 

Memorandum I dated 9 May 2007). 
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3.2. The motivation for the proposed amendment is fully set out in the 

various memoranda exchanged between the Cape Town and 

Durban members of the committee.   

 
3.3. In paragraph 2 of Memorandum II and in the proposal for the 

amendment of section 6 put forward by the Durban Chapter it is 

proposed that a subsection be added providing: 

 
“With regard to the interpretation of the Act, apply South African 

law.” 

 
3.4. This proposal was apparently founded upon a dictum of Corbett JA 

in Transol Bunker BV v MV “Andrico Unity” 1989(4) SA 325 (A)  

in which it was held that reference was to be had to English law in 

interpreting the Act. The Durban Chapter believed that this 

erroneous view had to be corrected. It seems that the relevant 

passage of the judgment is at 334C – 336C. The Committee 

believes that the dictum in question does not support the view that 

Corbett JA held that English law principles of construction should 

be applied in interpreting the Act. If there is any doubt, however, in 

The “Stella Tingas” 2003(2) SA 473 (SCA) at 479I – 480A clearly 

confirmed that a South African statute must be interpreted 

according to the rules of construction applicable in South African 

law. 

 

3.5. The Committee therefore does not believe that the addition of a 

subsection as described in 3.3. above is necessary. 

 

4. Memorandum VI 

 

4.1 Section 1(1): Definition of “maritime claim” 
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 The committee agreed that the definition of maritime claim should 

be amended in the manner set out in paragraph 1 of the 

memorandum.  

 

4.2 Section 1(1)(i): Claims relating to containers 

 

4.2.1 After debate it was decided by the committee that it would 

recommend that section 1(1)(i) be modified only in one small 

respect, namely that the conjunctive “and” be substituted 

with the disjunctive “or” so as to make the description of the 

maritime claim consistent with other maritime claims such as 

(h), (j), (m) etc.   

 

4.2.2 It was pointed out that the inclusion in the definition of the 

words “any agreement relating to any container” may be 

superfluous.  For example in section 1(1)(l) the claim was 

merely described as one relating to “towage of pilotage”.  It 

is difficult to conceive of any circumstances where a claim 

for towage might be advanced on any basis other than an 

agreement for or relating to the towage.  The reference to an 

agreement appears in the definition of other maritime claims, 

for example (h) in a claim relating to “the carriage of goods in 

a ship, or any agreement for or relating to such carriage”. 

 

4.2.3 The committee felt, however, that the definition should not 

be amended unless considered necessary and that the 

reference to “any agreement relating to any container” and to 

agreements in the definitions of other maritime claims did not 

create any uncertainty.  For this purpose apart from the 

minor amendments referred to above, it is felt that the 

definition should remain unaltered.   
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4.3 Section 1(1)(o): “Payments or disbursements by master, shipper, 

charterer, agent or any other person for or on behalf of or on 

account of a ship or the owner or charterer of a ship” 

 

4.3.1 Gys Hofmeyr was strongly of the view that by extending the 

maritime claim to payment of disbursements other than 

those incurred on behalf of or on account of a ship 

constituted a departure from well settled jurisprudence.  He 

pointed out that the English Act referred only to 

disbursements “on account of the ship”. And that in those 

jurisdictions which, like us, have inherited the English 

admiralty jurisprudence such as  Australia, New Zealand, 

Singapore and Hong Kong, the relevant admiralty legislation 

does likewise and – consistently with the underlying 

jurisprudence – refer only to disbursements “on account of 

the ship”. Gys’s motivation is fully set out in paragraph 7 of 

Memorandum II and in paragraph 3 of Memorandum IV.   

 

4.3.2 The reference to disbursements incurred on behalf of or on 

account of a charterer was introduced by the amendment of 

the Act in 1992.  An amendment of the Act at this stage so 

as to delete a reference to disbursements incurred on behalf 

of or on account of a charterer would therefore constitute an 

undoing of the 1992 amendment.  It was felt by the majority 

of the committee that the extent of the maritime claim for 

disbursements as described in section 1(1)(o) was well 

settled and should not be amended at this stage.  

 

4.3.3 Gys’ firm view was that the extension of the jurisdiction to 

disbursements made on behalf of owners and charterers 
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which are not on account of a ship was wrong and that the 

section should be amended accordingly. He does not share 

the above view and will raise his proposed amendment for 

debate at the AGM.  

 

4.4 Section 1(1)(p): Remuneration of agents, brokers and attorneys 

 

 After debate the view of the majority of the committee was that no 

grounds existed for either amending or deleting this provision.  Gys 

is of prima facie view that the definition should be deleted but will 

reconsider his stance.  

 

4.5 Sections 1(1)(a), (b), (c), (d), (h) and (m) 

 

4.5.1 The committee is of the view that section 1(1)(c) should 

simply read: “the sale of a ship or a share in a ship” to 

accommodate a judicial sale. A claim in regard to an 

agreement of sale is clearly a claim “relating to” a sale and 

reference to an agreement is superfluous. 

  

4.5.2 Gys thought that the reference to “an agreement” in 

subsections (g), (h), (i) and (j) and the omission to refer to an 

agreement in other subsections such as (k), (l), (m), (n), (q) 

etc was confusing. The majority of the Committee  was of 

the view, however, that no real confusion and subsections 

(g), (h), (i) and (j) should be left as is. 

 

4.6 Section 1(1)(e): Damage caused by a ship 

 

 The committee agreed that the definition should be amended so as 

to read: 
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 “Damage caused whether by collision or otherwise by or to a ship, 

or part of a ship or to the whole or any part of the equipment, 

furniture or stores of a ship or by or to the whole of any part of 

bunkers, goods or containers carried in or on or being loaded on 

or off a ship.” 

 

 (See paragraph 3 of Memorandum III read with paragraph 6 of 

Memorandum VI). 

 

4.7 Section 1(1)(v): Forfeiture of goods carried on a ship 

 

 The committee agreed that the use of the word “goods” in the 

definitions was appropriate and that neither section 1(1)(b) nor any 

other definition in which the word “goods” and not “cargo” is used 

should be altered.  

 

4.8 Section 1(1)(x): Distribution of a fund 

 

 The committee is agreed that the definition should be amended so 

as to read as set out in paragraph 8 of memorandum VI.  

 

4.9 Section 1(1)(bb): Wrongful of malicious proceedings 

 

 The committee agreed that this section should be amended as set 

out in paragraph 9 of memorandum VI. 

 

4.10 Section 1(1)(ee): Other maritime matters 

 

 The committee agreed that the words “marine or” should be 

deleted.  

 



 7

4.11 Definition of “cargo” 

 

 The committee agreed that the Act should include a definition of 

“cargo” as set out in paragraph 11 of Memorandum VI. 

 

4.12 Definition of “wreck” 

 

 The committee agreed that a definition of “wreck” should be 

included in the Act, providing as follows: 

 
 “Wreck includes any ship, the equipment, the furniture, stores of a 

ship, goods, bunkers and containers of a ship or any part thereof, 

lost, abandoned, stranded or in distress, found on or in the sea or 

on the shores of the sea.” 

 

 As stated in the memorandum the committee believes that this 

definition is necessary by virtue of a suggestion that section 3(5) 

also be amended so as to provide for the institution of an action in 

rem by the arrest of a wreck.  

 

4.13 Section 1(2): The accrual of the action in rem 

 

 The Committee is of the view, for reasons already furnished, that 

the security interest accruing under the action in rem should accrue 

and attach to the property in question from the time of its arrest. 

Although the Cape and Durban Chapters also held this view, at a 

subsequent AGM the view was expressed that the security interest 

should attach to the property at the time of the issue of the in rem  

process. Given the crucial importance of this issue and the 

apparent divergence of views, this issue will be put up for debate at 

the 2010 AGM. If it is decided at that meeting that the Act should be 

amended to clarify this issue one way or the other, a possible 
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amendment would be the inclusion of a new section after section 

3(5) reading as follows: 

 
“(6) The security interest conferred by the action in rem shall 

attach to the property concerned from the time of its arrest 

(alternatively “from the time of the issue of the in rem 

process”) 

 

4.14 Section 1(3): An arrest in respect of claims against demise 

charterers 

 

 The committee agrees that the section should be amended as set 

out in paragraph 14 of the memorandum.  The proposed 

amendment will make it clear that the fact that the demise charterer 

is deemed to be the owner of the vessel during the period of the 

charter does not prevent the arrest of the ship in respect of claims 

for which the owner is personally liable.  

 

4.15 Section 3(5): Maritime properties susceptible  

 

The committee was of the view that the only amendment which 

need be effected to this section is the inclusion of wreck in section 

3(5)(g).   

 

4.16 Section 3(7)(b)(ii): The associated ship provisions and the control of 

a company 

 

 The committee agreed, so as to counter the effect of the decision of 

the SCA in the “Heavy Metal” that this sub-section be amended to 

read: 
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 “Control of a company shall be constituted by the power to direct 

its affairs whether that power is expressed directly or indirectly.” 

 

4.17 The arrest of the guilty ship as an associated ship after a change of 

ownership 

 

 The committee agreed that a new sub-section of section 3(7) 

should be inserted so as to permit the arrest of the guilty ship as an 

associated ship where a change of ownership, but not control has 

occurred.  The committee recommends that the section provide as 

follows: 

 

“(d) If the ownership of a ship at the time when the claim arose 

has become vested in another owner who is the owner of 

the same ship at the time when the action is commenced, 

and if both owners are or were controlled at the relevant 

times by the same person, then the ship may be arrested 

as if it were an associated ship.” 

 

4.18 Section 5(2): The powers of the court  

 

4.18.1 In the light of the wide powers given to a court in the 

exercise of its admiralty jurisdiction in admiralty rules 23 

and 25 it was felt that, save for the amendment described 

below, this section should not be altered.  

 

4.18.2 The committee is of the view that section 5(2)(e) should be 

widened so as to provide as follows: 

 

“(e) Order that any other matter pending or arising in 

proceedings before it be referred to an arbitrator, referee or 

any person or body of persons for decision or report and 
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may provide for the appointment, remuneration, powers of 

such person or body, and make such further order in 

regard thereto as it deems fit.” 

 

4.19 Section 5(3): Security arrests 

 

 It was pointed out that the use of the phrase “any property” in this 

section has given rise to the arrest of property other than property 

described in section 3(5) for the purpose of furnishing security.  So, 

for example, houses, factories and motor vehicles have been 

arrested.  The committee believes that this is undesirable, 

particularly in view of the fact that section 5(3)(b) provides that 

property arrested in terms of this section is deemed to be property 

arrested in an action in rem in terms of the Act.  The committee 

accordingly recommends that the section be amended to provide: 

 
“(a) A court may in the exercise of its admiralty jurisdiction order the 

arrest of any property described in section 3(5) for the purpose of 

providing security … “ 

 

4.20 Section 11(5)(e): The ranking of maritime liens 

 

The committee recommends that the section be amended as 

provided for in paragraph 20 of the memorandum to read: 

 

“Claims mentioned in paragraph (e) of sub-section (4) shall, 

among themselves, rank in such order as the court may 

prescribe.” 
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5. Other amendments 

 

 The committee agrees that the proposed amendments set out in 

paragraphs 8 to 10 and 12 to 20 of Memorandum III also be effected. 

 

The Committee 

8 July 2010 
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ANNEXURE ‘A’ 

 
 

“6 (1) Notwithstanding anything to the contrary provided in any law or 

the common law a court, in the exercise of its admiralty 

jurisdiction, shall: 

 

(a) apply the general principles of admiralty law applicable in the 

Republic immediately prior to the commencement of this Act 

together with the application and development of these 

principles since such commencement and, where 

appropriate, may supplement or modify the said principles as 

it deems fit; 

 

(b) save as set out above, apply the law applied by the courts in 

the exercise of their ordinary jurisdiction. 

 

(c) in exercising its discretion in terms of sub-paragraph (a) 

above, the court shall have due regard to the provisions of 

this Act, the Admiralty Rules and the origins and 

development of admiralty law in the Republic. 

 

 

(2) The provisions of subsection 1 shall not derogate from the 

provisions of any law of the Republic.” 
 


